
SNEED, VINE & PERRY 
A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 
ESTABLISHED 1926 

900 CONGRESS AVENUE, SUITE 300 
AUSTIN, TEXAS  78701 

TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825 

Writer’s Direct Dial: 
(512) 494-3135 

October 31, 2017 

via email 
Mayor Steve Adler 
City Councilmembers 
P.O. Box 1088 
Austin, Texas 78767 

Re: CodeNext Draft 2 

Dear Mayor Adler and Councilmembers: 

This letter presents my personal views.  I am not writing on behalf of any other person, 

entity, association, or group.  I am not being compensated for writing this letter.  While many of 

my comments are based on and will refer to the LifeAustin outdoor amphitheater as a case study, 

my comments are intended solely as my participation in the legislative process relating to the 

consideration and adoption of CodeNext.  I have no intent to reopen any issues with LifeAustin.  

The neighborhood associations and LifeAustin have a settlement agreement and it is my personal 

desire to see the parties fully comply with the settlement agreement.  I have no intent of re-litigating 

staff actions and decisions relating to the LifeAustin outdoor amphitheater but what staff did with 

respect the LifeAustin outdoor amphitheater is instructive as to how staff would implement the 

proposed Title 23.   

As stated in the Zucker Report, public trust in the zoning and planning departments are 

low.  One cause of the low public opinion is the lack of transparency and accountability.  My 

comments primarily address a key, statutorily required component to maintaining transparency 

and accountability: appeals to the board adjustment of administrative decisions made pursuant to 

the City’s zoning code (“BOA Appeals”).  Based on my personal experiences over the last six 

years, I also address significant changes from the text of Chapter 25-2 that would allow outdoor 

entertainment and large gatherings of people at outdoor events in low density residential districts.   
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The implementation of the new zoning code through administrative decisions will reveal 

many unintended results.  Under Chapter 211 of the Texas Local Government Code (“Chapter 

211”), the board of adjustment has the statutory authority to uphold, amend, and overturn 

administrative zoning related decisions when appealed by an “aggrieved person.”  Texas courts 

have interpreted this state law as authorizing the appeal of any administrative decision made 

pursuant to Chapter 211 and pursuant to a local zoning code.   The right to a BOA Appeal is 

granted and protected by state law, not the City Code.   

Chapters 23-2 and 23-4 contain several significant changes from the text of Chapters 25-1 

and 25-2 regarding BOA Appeals and would codify several legally questionable interpretations 

currently used by City staff to thwart the right of an aggrieved person to file a BOA Appeal and 

have that appeal heard by the board of adjustment.  As discussed below, many of the Title 23 

appeal procedures violate due process protections provided by Chapter 211.  The Council needs to 

decide whether the implementation of Chapter 23-4 should be an open, transparent public process 

or a closed one with reduced accountability. 

Before addressing the specific provisions of Title 23 relating to BOA Appeals, I will briefly 

summarize the statutory requirements (Chapter 211) relating to BOA Appeals. 

Statutory Right to Appeal Zoning-Related Administrative Decisions 

Chapter 211 establishes a separation of powers with respect to zoning regulations.  City 

councils legislatively adopt zone ordinances.  Zoning commissions are statutorily required to hold 

public hearings and make preliminary reports regarding changes to zoning districts and the 

adoption of new zoning regulations.  City staff has the authority to implement a zoning code which 

necessarily encompasses a limited authority to interpret the zoning code subject to review by the 

board of adjustment when a BOA Appeal is filed. 

If a city establishes a board of adjustment, then state law mandates the board of adjustment 

has authority to hear and decide an appeal by an aggrieved person that alleges error in an order, 

requirement, decision, or determination made by an administrative official in the enforcement of 

[subchapter A, Chapter 211] or an ordinance adopted pursuant to subchapter A, Chapter 211.  See 

Section 211.009(a)(1), Texas Local Government Code (“TLGC”).  Section 2-1-111(F)(2), City 

Code, authorizes the Board of Adjustment to “hear and decide an appeal of an administrative action 
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under Chapter 25-2 (Zoning)”.  Appeals filed with the board of adjustment are called 

“Interpretation Appeals.” 

Consistent with the separation of powers framework found in Chapter 211, a board of 

adjustment is generally described as a “quasi-judicial” body.  The process for filing a BOA Appeal 

mirrors the procedures for filing a lawsuit.  When filing a lawsuit, a plaintiff must first file the 

original petition with the clerk of the court and then have a copy of the filed petition served on the 

defendant.  The Court Clerk acts independently but in support of the court hearing the case.  Court 

clerks do not review the merits or timeliness of a lawsuit petition. 

Importantly, Chapter 211 requires the notice of appeal to be filed with the board of 

adjustment independent of submitting a copy of the notice of appeal to the administrative official 

whose decision is being appealed:  “appellant must file with the board and the official from whom 

the appeal is taken a notice of appeal specifying the grounds for the appeal.” Section 211.010(b) 

TLGC (Emphasis added).  

Under Chapter 211, the deadline for filing a BOA Appeal is determined by the rules of the 

board:  “The appeal must be filed within a reasonable time as determined by the rules of the 

board. Section 211.010(b), TLGC (Emphasis added).  It is questionable whether a City Code 

provision can interfere with the statutory authority of a board of adjustment to set deadlines for 

filing a BOA Appeal.  It is even more questionable that City staff has the lawful authority to 

interpret and act upon the rules of the board of adjustment without notifying the board of 

adjustment or having explicit direction from the board of adjustment to take such actions.   

Upon the filing of a notice of appeal, two distinct actions are mandated by Section 211.010 

TLGC.  First, Section 211.010(b), TLGC requires the administrative official to immediately send 

to the board a complete copy of the file relating to the appeal:  “On receiving the notice, the official 

from whom the appeal is taken shall immediately transmit to the board all the papers 

constituting the record of the action that is appealed.” (Emphasis added) 

Second, Section 211.010(c), TLGC effectively imposes an injunction on all further 

municipal actions relating to the decision being appealed: “An appeal stays all proceedings in 

furtherance of the action that is appealed . . .” 
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Simply put, the board of adjustment has jurisdiction over a BOA Appeal once notice of the 

appeal is tendered to the board of adjustment and to the administrative official whose decision is 

being appealed.  Chapter 211 does not contemplate or suggest that administrative staff have any 

authority to dispose of a BOA Appeal once the notice of appeal is filed.  Under Chapter 211, board 

of adjustment jurisdiction is established by the action of the person appealing, not by the response 

of City staff.  See Davis v. Zoning Bd. Of Adjustment, 865 S. W.2d 941 (Tex. 1993).  Title 25 

follows the requirements of Section 211.010(b) and (c) and recognizes the jurisdictional authority 

of the board of adjustment:  Section 25-1-191(A) states:  Before opening a hearing, a body hearing 

an appeal shall decide preliminary issues raised by the parties, including whether to postpone or 

continue the hearing and whether the appellant has standing to appeal. (Emphasis added).  The 

proposed Title 23 does not comply with many of the Chapter 211 requirements pertaining to BOA 

Appeals. 

The purpose of BOA Appeals is to provide an administrative hearing process to address an 

appeal without being required to file a lawsuit.  One element of having standing to file a lawsuit 

challenging a governmental action is whether the plaintiff has exhausted all available 

administrative remedies.  Under Chapter 211, the board of adjustment if the administrative remedy 

available to aggrieved persons. 

APPEALS TO THE BOARD OF ADJUSTMENT UNDER TITLE 23 

Division 23-4B-2 begins with code interpretations and use determinations under Chapter 

23-4 (Zoning): Section 23-4B-2010(B) describes “Project-Level Interpretations” and Section 

23-4B-2010(C) describes “Non-Project Interpretations.” Notably, Division 23-4B-2 does not 

mention “informal land use determinations and code interpretations.”  These are not “Non-Project 

Interpretations” with formal applications.  These are the informal communications by telephone 

call, email, and hallway conversations between staff and the public regarding the meaning and 

staff interpretation of the City Code and City Rules.  These informal determinations and 

interpretations are not only inevitable (given the complexity of Title 25) but also necessary for the 

City departments and the public to operate under Title 25. Problems arise when an informal 

determination or interpretation is deemed to be an “official” determination or interpretation subject 

to appeal.  As drafted, Title 23 allows informal determinations and interpretations to continue (no 
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problem there) but does not provide any procedures when an informal determination or 

interpretation is converted into an official, appealable decision.  

Division 23-4B-2 ends with Administrative Appeals (BOA Appeals).  Section 23-4B-2030 
provides: 

(A) A project code interpretation or use determination issued in compliance with 
this Division for a particular development application may be appealed to the 
Board of Adjustment in compliance with Article 23-2I (Appeals). (Emphasis 
Added). If the code interpretation or use determination is not appealed, or is upheld 
by the Board on appeal, a subsequent decision by the Planning Director to approve 
or disapprove a development application associated with the interpretation or 
determination may not be appealed under this Section. 

(B) Except as provided in Subsection (A), a person who alleges that the Director’s 
decision to approve or disapprove a development application is inconsistent 
with a zoning standard adopted under this Title may appeal the Director’s decision 
to the Board of Adjustment subject to the requirements of Article 23-2I 
(Appeals). (Emphasis added) 

By context, Division 23-4B-2 suggests that Project-Level Interpretations and Non-Project 

Interpretations are the only decisions that are subject to a BOA Appeal. Section 23-4B-2030, 

however, does not mention a right to appeal a Non-Project Interpretation under Section 23-4B-

2010(C). The right to appeal a non-project interpretation to the board of adjustment must be 

included, as required by Chapter 211.  Virtually all zoning code interpretations are subject to a 

BOA Appeal. Ballantyne v. Champion Builders, Inc., 144 S. W. 3d 417, 426 (Tex. 2004).  (“The 

BOA has the power to hear and decide appeals from any decision or determination by a city 

administrative official pertaining to the enforcement of the city’s zoning ordinance”).  Title 23 

must be either prohibit informal determinations and interpretations from being converted into 

official, appealable decisions or provide an opportunity for the affected public to appeal. 

WHO MAY APPEAL TO THE BOA 

Article 23-2 marks a significant departure from the appeal procedures found in Title 25 

and violates several of the statutory requirements found in Chapter 211.  As drafted, Article 23-2I 

narrows the opportunities for an “aggrieved party” to have their appeal heard by the Board of 
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Adjustment and codifies current staff zoning code interpretations and practices that block BOA 

Appeals from being heard by the board of adjustment.   

Section 23-2I-1020(A) states:  A person may appeal an administrative decision only if the 
person is an interested party under Section 23-2C-2020 (Interested Parties) and: 

(1) This Title specifically provides a Right of Appeal for the decision;
(2) The person provides comments as required under [Section 23-2I-1020(B)]; and
(3) A notice of Appeal under Section 23-2I-2010 (Notice of Appeal) is submitted not later

than the deadline specified under Section 23-2I-1030 (Deadline for Appeal). (Emphasis
added)

Section 23-2I-1020(A)(1) reflects the fundamental error in Article 23-2I regarding BOA 

Appeals.  The right to appeal a zoning-related administrative decision is granted by state law in 

Chapter 211; not Title 23 or the City Code.  Legal fights between citizens and the City regarding 

the right to appeal zoning related administrative decisions go back more than thirty years.  See 

Austin Neighborhoods Council, Inc. v. Board of Adjustment, 644 S. W.2d 560 at footnote 8 (Tex. 

App.-Austin 1982, writ ref’d n.r.e.).  Title 23 is  just the latest chapter in this ongoing struggle. 

As discussed below, this deviation from Section 211.010(b) TLGC and staff interpretations 

of the Title 25 appeal procedures have already eviscerated Chapter 211 appeal rights.  Title 23 

reflects an attempt to codify these Title 25 interpretations. 

TIME TO FILE A BOA APPEAL 

Title 23 is not clear as to when a “decision” becomes appealable.  For example, the initial 

set of staff comments to a site plan may include a statement regarding whether the proposed use 

of the structure is allowed under the zoning district.  If an interested party or Registered Party 

disagrees with the staff comment, does the interested party have to file an appeal based on the first 

set of staff comments?  Section 23-2C-5020 does not appear to require notification of such 

decisions during the review of an application. Since staff comments to a site plan application or a 

building permit are not communicated to interested parties, does the 14 day time period apply to 

appealing the staff comment?  How is the public to know of all the non-noticed decisions that 

affect their BOA Appeal rights? 

Under Article 23-2I, an informal land use determination or Non-Project Interpretation 

communicated between staff and any person triggers the 20 day time period for filing an appeal of 
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that land use determination.  If so, then a prospective permit applicant will be able to block all 

appeals of the informal land use determination by merely sending an email to the director 

requesting the director’s interpretation a few weeks before submitting the application. The 

notification requirements for a Non-Project Interpretation are circular and meaningless.  Who 

would staff send notice to regarding a Non-Project Interpretation?  This type of appeal blocking 

Non-Project Interpretation already happens under Title 25. 

In the LifeAustin amphitheater BOA Appeal case (C15-2015-0147), staff decided that a 

private December 2008 email between a director and the engineer for the project was the sole, 

appealable decision regarding whether a large, permanent outdoor amphitheater was a permitted 

use in the RR zoning district.  Staff did not inform the surrounding neighborhoods of the existence 

of the email for more than two years. When my homeowners association filed a BOA Appeal in 

October 2011 regarding the approval of the site plan and restrictive covenant for the outdoor 

amphitheater, staff refused to forward the appeal to the board of adjustment.  

On or about October 27, 2011, the City’s Law Department sent a letter informing my 

neighborhood association that “the Planning & Development Review Department (“PDRD”) has 

rejected your administrative appeal of October 21, 2011 as untimely.”  The October 27, 2011 letter 

stated the Administrative Appeal was untimely because the City determined that the decisions 

being appealed were all subsumed in and addressed in the 2008 Guernsey Email.  In the October 

27, 2011 letter, the City staff claimed that the referenced 2008 Guernsey Email constituted a “use 

determination” that could have appealed within twenty days of December 23, 2008, even though 

my neighborhood association had no notice, actual or constructive, of the decision.  Under current 

staff practices, the responsible director and the Legal Department decide which decision he wants 

to use for triggering the deadline for filing an appeal. Title 23 would explicitly authorize these 

practices. 

After filing its October 2011 BOA Appeal, my neighborhood association and another 

neighborhood association filed two additional BOA Appeals relating directly or indirectly to the 

construction of the Life Austin outdoor amphitheater.  Staff refused to forward the appeals to the 

board of adjustment and did not notify the chair of the board of adjustment that a notice of appeal 

had been filed and disposed of by staff.  In each case, the Legal Department and the responsible 
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director reviewed each appeal and made a decision to not forward the BOA Appeal to the board 

of adjustment.  

The City Legal Department defended administrative decisions to not forward the BOA 

Appeals to the board of adjustment by asserting the “appeal is not timely filed,” “it is not an 

appealable decision,” or “the party filing the appeal doesn’t have standing.”  I had staff file mark 

a copy of an appeal when it was submitted at One Texas Center, but the appeals were not entered 

into the City system and the filing fee check was not deposited.  Based on its assessment and 

decision on the appeal, Staff asserted that no appeal existed and, therefore, the staff had no duty 

under Chapter 211 or Section 25-2-185 to forward the notice of appeal to the board of adjustment. 

Section 25-1-185 states:  “On receipt of a notice of appeal or an amendment of a notice, the 

responsible director or building official shall promptly notify the presiding officer of the body 

to which the appeal is made and, if the applicant is not the appellant, the applicant.”(Emphasis 

added)  

On one occasion, I timely filed an appeal regarding staff’s decision to refuse to forward the 

previous appeal to the board of adjustment.  Clearly a decision made in the enforcement of 

subchapter A, Chapter 211 and Article 25-2.  Staff refused to forward that boa appeal to the board 

of adjustment and gave me no explanation.   

ADMINISTRATIVE DETERMINATIONS OF BOA APPEALS 

Article 23-2I eliminates the Title 25 duty of the director to promptly notify the presiding 

officer of the body to which the appeal is made and ignores the requirements of Section 211.010(b). 

Article 23-2I also strips the board of adjustment of its current authority under Section 25-1-191(A) 

to determine preliminary matters, including whether an appellant has standing to appeal.  Under 

Section 23-2I-1020(C), the responsible director will determine whether an appellant has standing 

to appeal:  “If the responsible director determines that an applicant [sic] has failed to meet the 

requirements of this Section [23-2I-1020], the Appeal may not be considered.”  Further, “the 

responsible director may not accept an Appeal submitted past the deadline required by this Section 

[23-2I-1030].”  What is the justification for stripping the board of adjustment of the fundamental 

power to decide whether an appeal filed pursuant to Chapter 211 should be heard? 

Similarly, Section 23-2I-2010(B) states “A notice of Appeal may not be accepted as timely 

unless it meets the requirements in Subsection (A) [of 23-2I-2010] on or before the deadline 
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specified under Section 23-2I-1030 (Deadlines for Appeals).”  The second sentence of Section 23-

2I-2010(B) authorizes the responsible director to decide whether an appellant can supplement a 

notice of appeal after the applicable filing deadline. 

In response to a comment I posted regarding the deletion of the BOA’s authority to 
determine standing, staff wrote: 

“For example, one comment objected to removing an existing Code provision 
which requires that bodies hearing an appeal decide whether a party has “standing” 
to appeal.  In staff’s view, the clarifications in Article 23-2I make standing a 
non-issue.  If an appeal is authorized, it timely filed, and meets other applicable 
procedures, then it should be posted and the body hearing the appeal should 
consider the merits of the case.  If the appeal is not authorized, is untimely, or fails 
to meet applicable procedures, then the appeal should be considered and any 
development affected by the appeal should be allowed to proceed.” (Emphasis 
added) 

This response mistakenly assumes the infallibility of staff to make dispassionate assessments and 

decisions regarding appeals challenging the correctness of their own decisions.  Staff actions 

relating to the Life Austin outdoor amphitheater case completely undercut the above quote. 

Under Title 23, staff, whose decisions would be appealed, is the gatekeeper as to whether 

a BOA Appeal is forwarded to the board of adjustment.  What is the appellant’s remedy if the staff 

decision not to forward the appeal is wrong?  For my neighborhood, it was three years of litigation: 

Cause No. D-1-GN-12-000878; Hill Country Estates Homeowners Association, and Covered 

Bridge Property Owners Association, Inc.  v. Greg Guernsey and The City of Austin; In the 250th 

Judicial District Court of Travis County, Texas.  City staff filed a Plea to the Jurisdiction claiming 

the two associations did not even have standing to sue the City over the refusal to forward the 

October 2011 BOA Appeal to the board of adjustment.  After the trial court granted the City’s Plea 

to the Jurisdiction, the court of appeals ruled the trial court could not decide on whether the 

plaintiffs had standing to sue the City until the board of adjustment decided whether the appellants 

(my neighborhood) had standing.  Case NO. 13-13-00395-CV, Thirteenth Court Of Appeals of 

Texas, Corpus Christi, Texas, Hill Country Estates Homeowners Association, And Covered Bridge 

Property Owners Association, Inc., Appellants v. Greg Guernsey And The City Of Austin, 

Appellees. 
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City staff finally forwarded the October 2011 BOA Appeal to the board of adjustment in 

September 2015.  At its December 9, 2015 special called meeting the board of adjustment did 

determine that the appellant associations had standing to appeal in BOA Appeal cases C15-2015-

0147.  At the board of adjustment hearing, Staff did not argue the appellants lacked standing before 

the board of adjustment. 

A person whose decision is being challenged by a BOA Appeal is not a disinterested party. 

Giving the responsible director the authority to decide whether the BOA Appeal will even be 

“accepted” by the City is a clear violation of the due process rights provided by Chapter 211.  

Staff needs to explain why it should be authorized to limit the scope of the Board of 

Adjustment’s statutory authority without violating the separation of powers embedded in Chapter 

211. More importantly, staff needs to explain why it should be authorized to abridge the rights of

aggrieved parties to file a BOA Appeal under Chapter 211.

The most reliable way to bring the City into compliance with Section 211.010(b), TLGC 

is to require appeals to the board of adjustment to be filed with the City Clerk’s Office.  The City 

Clerk’s Office should and can function like a court clerk. The City Clerk’s Office can forward the 

appeal to City staff supporting the board of adjustment who can then forward a copy to the 

appropriate director.  The City Clerk can then send notice of the appeal to the chair of the board of 

adjustment. 

AVOIDANCE OF CHAPTER 211 AUTOMATIC STAY 

Section 23-2I-2040(B) allows an applicant for a Site Plan or Building Permit that is subject 

to Appeal to process changes to the application as an administrative correction, without further 

notification, in order to address zoning related issues raised in an Appeal or by comments 

submitted from interested parties under Section 23-2I-1020 (Appeal of Administrative 

Decisions).”  This provision runs afoul of Section 211.010(c), Texas Local Government Code: 

“An appeal stays all proceedings in furtherance of the action that is appealed . . .” That is, City 

staff is prohibited from taking any further action relating to the appealed decision until the board 

of adjustment rules on the appeal.  The text of the proposed Section 23-2I-2040(B) does not comply 

with this statutory requirement. It also appears to authorize staff to negotiate with an applicant a 

resolution of an appeal without involving the appellant. 
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APPEAL PROCEDURES UNDER DIVISION 23-4B-2 
 

Even though Article 23-2I purports to be the controlling provision regarding appeals, a 

significant limitation on the right to appeal zoning related administrative decisions is found in 

Division 23-4B-2.  The second sentence of Section 23-4B-2030(A) states: 

“If the code interpretation or use determination is not appealed or is upheld by the 
Board on appeal, a subsequent decision by the Planning Director to approve or 
disapprove a development application associated with the interpretation or 
determination may not be appealed under this Section.” 

Similar language is found in the second sentence of Section 23-4B-2010(B)(3).  

These sentences are problematic for several reasons.  First, Chapter 211 authorizes an 

aggrieved person to appeal any administrative decision relating to zoning. Ballantyne v. Champion 

Builders, Inc., 144 S. W. 3d 417, 426 (Tex. 2004).    Second, if there is no public notice of the 

initial decision, then potential aggrieved parties will never have the opportunity to appeal to the 

board of adjustment.  Third, initial staff interpretations and determinations often change or 

“evolve.”  For example, in the LifeAustin amphitheater case, the initial informal and private land 

use determination issued in December 2008 stated “I understand that the educational and musical 

presentations will be limited in scope and will be subordinate to the primary religious assembly 

use.”  The restrictive covenant approved by staff in September 2011 for the amphitheater states 

that “musical or theatrical performances” are permitted as a religious assembly use. The “limited 

in scope and subordinate to religious assembly use” limitation in the initial private determination 

had been removed.  Staff refused to forward the appeal of the approval of the restrictive covenant, 

in part, asserting that the terms of the 2011 restrictive covenant were the same as the 2008 informal 

determination.   

As drafted, the second sentence of Section 23-4B-2030(A) gives staff broad, unappealable 

power to modify its code interpretations and use determinations within the context of specific 

project application.  Modifying a previous decision is, in fact, a new administrative decision that 

is subject to appeal under Chapter 211.  The board of adjustment and not staff should have the 

authority to decide whether a new decision has been made.  

EX PARTE CONTACTS PROHIBITED 

 Section 23-2I-2050 extends the current board of adjustment rule of prohibiting ex parte 

contact between a board member and a member of the public to all board and commissions hearing 
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an appeal.  Section 23-2I-2050(B) limits the public’s right to communicate to a board or 

commission member to only during a public hearing.  Under Section 23-2I-2050(C), a board or 

commission member is disqualified from participating in the case for receiving material 

information that is not made available to other board members and to interested parties.  If the 

board of adjustment and all other boards and commissions were truly courts of law, then the 

proposed Section 23-2I-2050 prohibitions would be appropriate.  In the context of a BOA Appeal, 

Section 23-2I-2050 does not apply to one party to the appeal--City staff.  City staff, and in 

particular, the City Legal Department can communicate with board of adjustment members at any 

time and in executive session.  It is an inherent conflict of interest for the Legal Department to 

represent City staff with respect to the administrative decision the subject of a BOA Appeal and 

then go into executive session with the board of appeal.  The BOA Appeal process is not 

transparent when the board of adjustment makes decisions based on legal advice that is kept from 

the public.  As proposed, Section 23-2I-2050 would limit public input in non-BOA Appeals and 

would make City staff the only conduit for information provided to the board or commission and 

would effectively provide City staff the opportunity to have the last word on an issue.  

In sum, Title 23 would authorize staff to 1) decide who may appeal an zoning related 

administrative decision; 2) control the flow of information to the board or commission hearing the 

appeal; 3) have non-public discussions with the board or commission; and 4) without challenge of 

a BOA Appeal, change or modify a previous zoning related administrative decision relating to a 

project application. 

OUTDOOR ENTERTAINMENT AND TEMPORARY USES 

“Temporary Use” is defined in Title 23 as “Short term activities that are not allowed on a 

permanent basis but because of their temporary non-permanent intermittent or seasonal nature are 

acceptable.”   

According to Table 23-4B-1050(A), “an outdoor public, religious, patriotic, or historic 

assembly or exhibit, including a festival, benefit, fund raising event, or similar use that typically 

attracts a large audience” is a temporary use.  Table 23-4B-1050(A) does not include the following 

limitation that appears in  Section 25-2-921(C): “an outdoor public, religious, patriotic, or historic 

assembly or exhibit, including a festival, benefit, fund raising event, or similar use that typically 

attracts a large audience may be permitted as a temporary use under this division if: (1) for a 

gathering of not more than 50 persons, the use is located in an SF-4 or less restrictive zoning 
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district; (2) for a gathering of more than 50 persons, the use is located in an LO or less restrictive 

zoning district; or (3) for an exhibit, the use is located in a GR or less restrictive zoning district.” 

As drafted, Chapter 23-4 allows any parcel of land within the City to be used for large outdoor 

gatherings of people without any notice to the adjoining landowners or the public.  

Through administrative interpretation/amendment, staff has already amended Section 25-

2-921(C) by determining religious assembly and educational facilities in SF-4 and more restrictive 

districts have a right to hold outdoor gatherings without a temporary use permit.  In 2012, staff 

requested a code amendment to Section 25-2-921(C) to authorize staff to issue Temporary Outdoor 

Assembly Permits for religious assembly and educational facilities. Code Amendment Case C20-

2012-016. In October 2013, staff released a new draft of the proposed code amendment that would 

exempt religious assembly properties completely from Section 25-2-291(C).  After some public  

compliant about staff making a material change to the proposed code amendment after all public 

hearings had been closed, staff issued a November 18, 2013 memorandum to the City Council 

withdrawing the proposed code amendment because staff determined the amendment wasn’t really 

needed.  The memorandum stated religious assembly and educational facilities located in SF-4 and 

more restrictive districts had the right to hold large outdoor gatherings of people without any 

permit.  

Two neighborhood associations filed a BOA Appeal challenging the code interpretation in 

the November 18, 2013.  The Legal Department refused to forward this appeal to the board of 

adjustment claiming advice given during a legislative proceeding did not constitute a “decision” 

subject to a BOA Appeal.   In May 2014, an east Austin resident complained to the City about an 

outdoor music event being held at a church located in a SF-3 zoning district.  City staff cited the 

November 18, 2013 memorandum as the official determination that large outdoor gatherings and 

events could occur at this church. Details of staff’s reinterpretation of Section 25-2-921(C) can be 

found in the evidentiary records of BOA Appeal case C15-2015-0147. 

 My only request on the temporary use permit issue is that the community have the 

opportunity to have an informed discussion on this significant change to the City’s zoning 

regulations. 
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Please do not hesitate to contact me if you have any questions regarding the issues raised 

in my letter. 

Sincerely, 

Robert J. Kleeman 

RJK/dm 

cc: Planning Commission 
Zoning and Platting Commission 
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Austin, Texas 469 Zucker Systems 

C. BOARD OF ADJUSTMENT/SIGN REVIEW BOARD

Overview 
The BOA is authorized by Article 2, §2-1-111 of the City’s Code of Ordinances. It is 
a seven-member (7) Board consisting of Members who serve two-year, staggered 
terms.  
The BOA hears requests for zoning variance requirements, airport zoning regulations, 
certain signage regulations and special exceptions. The Board also hears and decides 
appeals on Administrative Use Decisions made by staff in the Current Planning 
Division.  

Meetings are held on the second Monday of each month, at 5:30 pm. Special 
Meetings are also held to discuss administrative processes and other matters. A 
review of a sampling of these Special Meeting agendas revealed that the Law Dept. is 
currently drafting a BOA Guide Book, which is good.  

We reviewed a sampling of the Agendas, which are posted online, and found that they 
contained special exception and signage variances, as well as a significant volume of 
variance requests. There were no Use Determination Appeals on the Agendas for the 
last several months, which staff indicated is the norm, as very few appeals are heard 
annually.  

Agendas are full, however Staff indicated that special meetings are scheduled when 
deemed necessary to accommodate special projects and peaks in activity. Minutes are 
up-to-date and presented as a summary (e.g., motion, voting). They are posted online 
along with video recordings of meetings, both of which are consistent with best 
practice. The July 2014 Minutes provided a tally of all cases and decisions made to 
date, which is an excellent resource. 

BOA Bylaws and procedural rules, meeting dates and schedules, and staff supporting 
the Board are posted online along with BOA member contact information, which is 
also a best practice.  

The Chair of the Board does a good job in ensuring the meetings are run efficiently 
and in accordance with the established procedures and by-laws. The city provides 
staff support from the Planning and Development Review Department and City 
Attorney’s Office.  

Annual Internal Review Report 
An Annual Internal Review Report is prepared for the BOA that provides an overview 
of the Board’s efforts and accomplishments in supporting/fulfilling its mission and 
charge, which is excellent. This report is posted online on the City’s website. 
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Joint Study Sessions with City Council 
Interviewees indicated that the BOA does not meet jointly with City Council at 
regular intervals to ensure that the Council and BOA are in alignment and discuss and 
resolve policy issues. This will be particularly important with the new City Council 
under the reorganized government. It is also essential that clear lines of authority be 
established.  

436. Recommendation: The City Manager and the Development Services 
Manager for the Current Planning Division should schedule bi-annual joint 
study session meetings between the BOA and the City Council.  

 

Process Issues 
Reviewing past agendas reveals that most meetings have a significant number of 
requests to postpone agenda items. These postponements are typically at the 
applicant’s request in order to provide them with additional time to address either 
previous comments from Board members or comments that have been voiced by 
interested neighbors. However, in some cases items are postponed because staff failed 
to adhere to the minimum public noticing requirements established by the Code. 
These staff generated postponements can have a significant impact on applicants and 
other interested parties who have arranged their schedules to attend the advertised 
meetings. The process to assure the proper noticing of public meetings needs to be 
closely monitored for compliance in order to avoid inconveniencing the public and 
undermining the City’s credibility. 

437. Recommendation: Staff assigned to support the Board of 
Adjustments/Sign Review Board should establish monitoring points to 
ensure that public notices are being properly processed. As part of this 
increase the supervision and training for this function. 

 

Training 
We received feedback that additional specialized training is needed for new BOA 
members and that on-going training is needed for existing members, so that they more 
fully understand the various application processes under their purview and the scope 
of review associated with each.  
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Austin, Texas 471 Zucker Systems 

See our training recommendation under the Planning Commission and Zoning and 
Platting Commission heading, below. 

Key Issues 
The Chair of this Committee indicated that he was displeased with the level of staff 
support the Board was receiving. A review of recent Board agendas and viewing the 
video of one of their meeting indicated that many items of the agenda had to be 
postponed because they either failed to notify all of the required neighbors or they 
failed to get the notices out on time. In addition, there is no technical review of the 
applications by planning staff so frequently the applications have major deficiencies 
that the Board members feel they have to identify while performing a plan review 
during the open meeting. There is a general belief that the role of the Board has 
become to grant variances as a way to compensate for staff errors regardless of 
whether the circumstances actually support granting a variance. The Chair also states 
that frequently the application fails to cover all of the items that the applicant will 
eventually need to have approved before they can build. This seems to be the 
antithesis of what the DAC was created to address. There appears to be very little 
filtering of applications by staff before they are allowed to go on the agenda.  

438. Recommendation: Require a review by technical staff and a staff
report to accompany each application. Review should include review by
other in DAC to confirm the applicant has included all of the items they
will need considered in their application.

439. Recommendation: Increase the fee charged to accommodate the
additional staff work.

440. Recommendation: Consider reassigning the support for this Board
to another group, perhaps Current Planning.

D. BUILDING AND FIRE CODE BOARD OF APPEALS

Profile 
The Building and Fire Code Board of Appeals is charged with the responsibility to 
hear appeals filed in accordance with the Land Development Code and to decide 
appeals of orders, decisions or determinations made by the building official relating to 
the application and interpretations of the Building Code and Fire Code as adopted by 
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RESOLUTION 

WHEREAS, the Board of Adjustment is a Sovereign board established by City 
Council pursuant to Chapter 211 of the Texas Local Government Code and; 

WHEREAS, The Board of Adjustment derives its authority from state law as well 
as City Code 2-1-111 and Chapter 25-2, Zoning, to uphold, amend, and overturn 
administrative zoning related decisions when appealed by an aggrieved person 
or entity and; 

WHEREAS, under section 211.010(b) of the Texas Local Government Code and 
the present City Code Chapter 25-2, the Board of Adjustment is authorized to 
adopt its own rules and to determine whether a person's Interpretation Appeal 
will be heard by the Board of Adjustment and; 

WHEREAS, under Chapter 211, the deadline for filing a Board of Adjustment 
Appeal is determined by the Board based on the rules of the Board and; 

WHEREAS, City staff has authority to implement a zoning code that necessarily 
involves interpreting the zoning code, which then is subject to review by the 
Board of Adjustment when an appeal is filed and; 

WHEREAS, to maintain its integrity and independence, the Board of 
Adjustment has adopted a rule prohibiting all ex parte communications between 
Board members and interested parties and their representatives regarding a 
case before the Board of Adjustment and; 

WHEREAS, City staff is undeniably an interested party in all Interpretation 
Appeals submitted to the Board of Adjustment and; 

WHEREAS, the City Legal Department represents City staff and; 

WHEREAS, at Board of Adjustment Interpretation Appeal hearings, the City 
Legal Department also serves as legal counsel to the Board of Adjustment and; 

WHEREAS, in arrogation of the Board of Adjustments statutory authority, the City 
Legal Department currently reviews all submitted Interpretation Appeals and 
decides on its own whether the Interpretation Appeal will be accepted for filing 
and forwarded to the Board of Adjustment and; 

WHEREAS, on occasion, the Board of Adjustment has gone into executive 
session with the City Legal Department to discuss an ex parte Interpretation 
Appeal pending before the Board of Adjustment and; 
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WHEREAS, the City Legal Department's representation of City staff and the 
Board of Adjustment on the same matter constitutes the appearance of a conflict 
of interest, detrimental to both the rights of the appellant and the public trust in 
the Interpretation Appeal process and; 
 
WHEREAS, the above described practices have precipitated a broadly held 
public perception that the City Legal Department shields City staff decisions from 
proper statutorily authorized citizen oversight, thus creating a non-transparent, 
unfair, and unaccountable regulatory environment.  
 
Therefore, be it RESOLVED: 
 

1. BOA should immediately amend its Bylaws and/or Rules of Procedure to 
have Interpretation cases filed directly with the city clerk, officially date and 
time stamped upon receipt and immediately copied to the Chairman of the 
Board of Board of Adjustment and interested parties to have the Board of 
Adjustment determine standing, completeness and timeliness, and all 
other matters; 

2. The BOA should retain independent legal counsel as it is an inherent 
conflict of interest for the Legal Department to represent City Staff with 
respect to an administrative decision, the subject of a Board of Adjustment 
Appeal, and then advise or go into executive session with the Board of 
Adjustment relating to that appeal and, 

3. City legal department should not attend BOA Executive sessions.  City 
legal is rightfully counsel to the defendant of the interpretation (COA) and 
their attendance would constitute ex parte communications with  the BOA, 
creating an appearance that the Board of Adjustments Appeal process is 
not transparent, fair or accountable when the Board of Adjustment makes 
decisions based on City Legal advice that is kept from the public. 
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From:
To: Heldenfels, Leane
Subject: case #C16-2018-0003, 414 MARTIN LUTHER KING BLVD
Date: Tuesday, April 03, 2018 10:34:37 AM

Name - Charles Schmitz
Affected Address - 1801 Lavaca St. #515

I object to this proposal. Building codes need to be enforced to insure a more homogeneous
 feel and appearance to the neighborhood. Allowing this variance to add three large electric
 signs would be to allow an eyesore which would detract from the appeal of the
 neighborhood! Please don't approve this variance!

Regards,
Charles Schmitz

mailto:Leane.Heldenfels@austintexas.gov


From:

Date: Saturday, April 07, 2018 9:49:07 AM

Hi Leane,

Please find my comments below. 

Best,
Tyler

Tyler





From:

Subject: C16-2018-0008/E. 414 Martin Luther King Jr Blvd
Date: Thursday, March 29, 2018 2:55:50 PM

Hi Leane,
 
We would like to request a one month postponement of case C16-2018-0008 (414 E Martin Luther
 King Jr Blvd) at the Board of Adjustment to May 14, 2018. 
 
Thank you,
Lynn Ann
 
 

Lynn Ann Carley, P.E. 
Senior Land Development Consultant
Armbrust & Brown, PLLC
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744
(512) 435-2317 - Direct 
(512) 435-2360 - Facsimile

THE INFORMATION CONTAINED IN THIS E-MAIL MESSAGE IS CONFIDENTIAL AND IS INTENDED ONLY FOR THE
 NAMED ADDRESSEE(S). THIS MESSAGE MAY BE PROTECTED BY ATTORNEY/CLIENT PRIVILEGE. IF THE READER OF
 THIS E-MAIL MESSAGE IS NOT AN INTENDED RECIPIENT (OR THE INDIVIDUAL RESPONSIBLE FOR THE DELIVERY OF
 THIS E-MAIL MESSAGE TO AN INTENDED RECIPIENT), BE ADVISED THAT ANY REUSE, DISSEMINATION,
 DISTRIBUTION, OR COPYING OF THIS E-MAIL MESSAGE IS PROHIBITED. IF YOU HAVE RECEIVED THIS E-MAIL
 MESSAGE IN ERROR, PLEASE NOTIFY THE SENDER AND DELETE THE MESSAGE. THANK YOU.
 









































































From:

Subject: RE: C15-2015-0147 and C15-2015-0168
Date: Tuesday, April 03, 2018 12:33:54 PM
Attachments: image001.png

Leane:
 
This email will confirm the Appellants are in agreement with postponing
 the BOA hearing on the above referenced cases to the May BOA
 meeting.
 
Please let me know if you have any questions.
 
Thanks.
 
Robert Kleeman
Sneed, Vine & Perry, P.C.
900 Congress Avenue, Suite 300
Austin, Texas  78701
(512) 476-6955 – main
(512) 494-3135 - direct
(512) 476-1825 – fax
 
************************************************** 
This communication may be protected by the attorney/client 
privilege and may contain confidential information intended only 
for the person to whom it is addressed.  If it has been sent to 
you in error, please reply to the sender that you have received 
the message in error and delete this message.  If you are not 
the intended recipient, any dissemination, distribution, copying 
or other reproduction of this message is strictly prohibited. 
**************************************************
 
From:  
Sent: Tuesday, April 3, 2018 12:31 PM
To: Heldenfels, Leane <Leane.Heldenfels@austintexas.gov>
Cc: 
 Blair

-2015-0168
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212 Lavaca St Suite 200, Austin, TX 78701
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Dear Leane:
 
The Church and Mr. Kleeman are jointly requesting that the appeals referenced above be postponed
 to the May 14, 2018 Board of Adjustment hearing.  The Church is in the final stages of installing the
 proposed sound mitigation improvements and needs additional time to complete installation.  We
 believe that we will have everything installed by the May meeting.  For the Board’s reference, I have
 attached photos reflecting the Church’s progress.  All that remains is the installation of louvers on the
 west sound wall.  We have had manufacturer-caused delays in receiving the louvers, but hope to
 have them by next week’s meeting.  I will be in attendance on Monday night to answer any questions
 the Board Members might have.
 
Additionally, it has been brought to our attention that Mr. Kleeman would like to address the BOA
 regarding CodeNext and that certain BOA Members feel that this is inappropriate due to the pending
 appeals.  The Church is unopposed to Mr. Kleeman addressing the BOA regarding CodeNext issues.  It
 is our understanding that Mr. Kleeman is not seeking to relitigate issues that have been resolved by
 binding settlement agreement between the Church and his clients or to seek any ruling in his favor
 with respect to the above-referenced appeals.
 
Please let me know if you have any questions or need any additional information from me.
 
NICOLE LEFAVE

direct 512.652.5789    toll-free 888.844.8441    fax 512.682.2074

 

 
CONFIDENTIALITY NOTICE
This e-mail transmission (and/or the attachments accompanying it) may contain confidential information belonging to
 the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
 intended recipient. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
 distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. Any
 unauthorized interception of this transmission is illegal. If you have received this transmission in error, please
 promptly notify the sender by reply e-mail, and then destroy all copies of the transmission.
 



From:
To: Heldenfels, Leane
Cc:
Subject: C15-2015-0147 and C15-2015-0168
Date: Tuesday, April 03, 2018 12:31:37 PM
Attachments: image001.png

Dear Leane:
 
The Church and Mr. Kleeman are jointly requesting that the appeals referenced above be postponed
 to the May 14, 2018 Board of Adjustment hearing.  The Church is in the final stages of installing the
 proposed sound mitigation improvements and needs additional time to complete installation.  We
 believe that we will have everything installed by the May meeting.  For the Board’s reference, I have
 attached photos reflecting the Church’s progress.  All that remains is the installation of louvers on the
 west sound wall.  We have had manufacturer-caused delays in receiving the louvers, but hope to
 have them by next week’s meeting.  I will be in attendance on Monday night to answer any questions
 the Board Members might have.
 
Additionally, it has been brought to our attention that Mr. Kleeman would like to address the BOA
 regarding CodeNext and that certain BOA Members feel that this is inappropriate due to the pending
 appeals.  The Church is unopposed to Mr. Kleeman addressing the BOA regarding CodeNext issues.  It
 is our understanding that Mr. Kleeman is not seeking to relitigate issues that have been resolved by
 binding settlement agreement between the Church and his clients or to seek any ruling in his favor
 with respect to the above-referenced appeals.
 
Please let me know if you have any questions or need any additional information from me.
 
NICOLE LEFAVE

direct 512.652.5789    toll-free 888.844.8441    fax 512.682.2074

 

 
CONFIDENTIALITY NOTICE
This e-mail transmission (and/or the attachments accompanying it) may contain confidential information belonging to
 the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
 intended recipient. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
 distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. Any
 unauthorized interception of this transmission is illegal. If you have received this transmission in error, please
 promptly notify the sender by reply e-mail, and then destroy all copies of the transmission.
 

mailto:Leane.Heldenfels@austintexas.gov
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From:

Subject: RE: Request from BOA chair
Date: Tuesday, April 03, 2018 11:52:56 AM
Attachments: image001.png

Rule 11 Agreement 03292018.pdf

Leane:
 
Attached is a copy of the letter agreement between the appellants and
 Life Austin regarding postponing the cases to the May BOA hearing.
 
I think the letter is self-explanatory but let me know if you have any
 questions.
 
I will check with Life Austin’s counsel to see when they intend to send
 the postponement request to you.
 
Robert Kleeman
Sneed, Vine & Perry, P.C.
900 Congress Avenue, Suite 300
Austin, Texas  78701
(512) 476-6955 – main
(512) 494-3135 - direct
(512) 476-1825 – fax
 
************************************************** 
This communication may be protected by the attorney/client 
privilege and may contain confidential information intended only 
for the person to whom it is addressed.  If it has been sent to 
you in error, please reply to the sender that you have received 
the message in error and delete this message.  If you are not 
the intended recipient, any dissemination, distribution, copying 
or other reproduction of this message is strictly prohibited. 
**************************************************
 
From: Heldenfels, Leane <Leane.Heldenfels@austintexas.gov> 
Sent: Tuesday, April 3, 2018 11:15 AM
To: 
Subject: Request from BOA chair
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Hi Mr. Kleeman –if you have the letter referred to by the Chair in message below, can you provide in
 an reply email and I’ll include it in the Board’s late back up for Monday’s hearing. 
 
Also, if you’re ready to withdraw the pending cases a separate email with that request can also go in
 the late back up if received by 10am Monday (sorry if you’ve already sent this, I’m working my way
 through emails after having been out a few days helping my mom at hospital – recovering from hip
 surgery…..can’t I press pause on the aging button?)
 
 
Thanks –
 
Leane Heldenfels

Planner Senior – Board of Adjustment Liaison
City of Austin Development Services Department
One Texas Center, 505 Barton Springs Road, 1st Floor, Development Assistance Center
Walk-in hours 9a-12p M-F
Office: 512.974.2202  Cell: 512.567.0106 (personal, for meeting day & after hours emergency use only)

 
 
 

From: William Burkhardt
Sent: Monday, April 02, 2018 10:40 AM
To: Heldenfels, Leane
Subject: Kleeman letter
 
Hi Leane –
I’m told Robert Kleeman has a letter from Life Austin Church authorizing him to speak regarding our
 New Business item A0-2, and I’d like it in the backup for the item should objections be raised by any
 Board member – could you make contact with him and be sure it’s included, please?
Thank you!
William
 
 

http://www.developmentatx.com/










From:

Subject: RE: C15-2015-0147 and C15-2015-0168
Date: Tuesday, April 03, 2018 12:33:54 PM
Attachments: image001.png

Leane:
 
This email will confirm the Appellants are in agreement with postponing
 the BOA hearing on the above referenced cases to the May BOA
 meeting.
 
Please let me know if you have any questions.
 
Thanks.
 
Robert Kleeman
Sneed, Vine & Perry, P.C.
900 Congress Avenue, Suite 300
Austin, Texas  78701
(512) 476-6955 – main
(512) 494-3135 - direct
(512) 476-1825 – fax
 
************************************************** 
This communication may be protected by the attorney/client 
privilege and may contain confidential information intended only 
for the person to whom it is addressed.  If it has been sent to 
you in error, please reply to the sender that you have received 
the message in error and delete this message.  If you are not 
the intended recipient, any dissemination, distribution, copying 
or other reproduction of this message is strictly prohibited. 
**************************************************
 
From:  
Sent: Tuesday, April 3, 2018 12:31 PM
To: Heldenfels, Leane <Leane.Heldenfels@austintexas.gov>
Cc: 
 Blair

-2015-0168
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212 Lavaca St Suite 200, Austin, TX 78701
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Dear Leane:
 
The Church and Mr. Kleeman are jointly requesting that the appeals referenced above be postponed
 to the May 14, 2018 Board of Adjustment hearing.  The Church is in the final stages of installing the
 proposed sound mitigation improvements and needs additional time to complete installation.  We
 believe that we will have everything installed by the May meeting.  For the Board’s reference, I have
 attached photos reflecting the Church’s progress.  All that remains is the installation of louvers on the
 west sound wall.  We have had manufacturer-caused delays in receiving the louvers, but hope to
 have them by next week’s meeting.  I will be in attendance on Monday night to answer any questions
 the Board Members might have.
 
Additionally, it has been brought to our attention that Mr. Kleeman would like to address the BOA
 regarding CodeNext and that certain BOA Members feel that this is inappropriate due to the pending
 appeals.  The Church is unopposed to Mr. Kleeman addressing the BOA regarding CodeNext issues.  It
 is our understanding that Mr. Kleeman is not seeking to relitigate issues that have been resolved by
 binding settlement agreement between the Church and his clients or to seek any ruling in his favor
 with respect to the above-referenced appeals.
 
Please let me know if you have any questions or need any additional information from me.
 
NICOLE LEFAVE

direct 512.652.5789    toll-free 888.844.8441    fax 512.682.2074

 

 
CONFIDENTIALITY NOTICE
This e-mail transmission (and/or the attachments accompanying it) may contain confidential information belonging to
 the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
 intended recipient. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
 distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. Any
 unauthorized interception of this transmission is illegal. If you have received this transmission in error, please
 promptly notify the sender by reply e-mail, and then destroy all copies of the transmission.
 



From:
To: Heldenfels, Leane
Cc:
Subject: C15-2015-0147 and C15-2015-0168
Date: Tuesday, April 03, 2018 12:31:37 PM
Attachments: image001.png

Dear Leane:
 
The Church and Mr. Kleeman are jointly requesting that the appeals referenced above be postponed
 to the May 14, 2018 Board of Adjustment hearing.  The Church is in the final stages of installing the
 proposed sound mitigation improvements and needs additional time to complete installation.  We
 believe that we will have everything installed by the May meeting.  For the Board’s reference, I have
 attached photos reflecting the Church’s progress.  All that remains is the installation of louvers on the
 west sound wall.  We have had manufacturer-caused delays in receiving the louvers, but hope to
 have them by next week’s meeting.  I will be in attendance on Monday night to answer any questions
 the Board Members might have.
 
Additionally, it has been brought to our attention that Mr. Kleeman would like to address the BOA
 regarding CodeNext and that certain BOA Members feel that this is inappropriate due to the pending
 appeals.  The Church is unopposed to Mr. Kleeman addressing the BOA regarding CodeNext issues.  It
 is our understanding that Mr. Kleeman is not seeking to relitigate issues that have been resolved by
 binding settlement agreement between the Church and his clients or to seek any ruling in his favor
 with respect to the above-referenced appeals.
 
Please let me know if you have any questions or need any additional information from me.
 
NICOLE LEFAVE

direct 512.652.5789    toll-free 888.844.8441    fax 512.682.2074

 

 
CONFIDENTIALITY NOTICE
This e-mail transmission (and/or the attachments accompanying it) may contain confidential information belonging to
 the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
 intended recipient. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
 distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. Any
 unauthorized interception of this transmission is illegal. If you have received this transmission in error, please
 promptly notify the sender by reply e-mail, and then destroy all copies of the transmission.
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From:

Subject: RE: Request from BOA chair
Date: Tuesday, April 03, 2018 11:52:56 AM
Attachments: image001.png

Rule 11 Agreement 03292018.pdf

Leane:
 
Attached is a copy of the letter agreement between the appellants and
 Life Austin regarding postponing the cases to the May BOA hearing.
 
I think the letter is self-explanatory but let me know if you have any
 questions.
 
I will check with Life Austin’s counsel to see when they intend to send
 the postponement request to you.
 
Robert Kleeman
Sneed, Vine & Perry, P.C.
900 Congress Avenue, Suite 300
Austin, Texas  78701
(512) 476-6955 – main
(512) 494-3135 - direct
(512) 476-1825 – fax
 
************************************************** 
This communication may be protected by the attorney/client 
privilege and may contain confidential information intended only 
for the person to whom it is addressed.  If it has been sent to 
you in error, please reply to the sender that you have received 
the message in error and delete this message.  If you are not 
the intended recipient, any dissemination, distribution, copying 
or other reproduction of this message is strictly prohibited. 
**************************************************
 
From: Heldenfels, Leane <Leane.Heldenfels@austintexas.gov> 
Sent: Tuesday, April 3, 2018 11:15 AM
To: 
Subject: Request from BOA chair
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Hi Mr. Kleeman –if you have the letter referred to by the Chair in message below, can you provide in
 an reply email and I’ll include it in the Board’s late back up for Monday’s hearing. 
 
Also, if you’re ready to withdraw the pending cases a separate email with that request can also go in
 the late back up if received by 10am Monday (sorry if you’ve already sent this, I’m working my way
 through emails after having been out a few days helping my mom at hospital – recovering from hip
 surgery…..can’t I press pause on the aging button?)
 
 
Thanks –
 
Leane Heldenfels

Planner Senior – Board of Adjustment Liaison
City of Austin Development Services Department
One Texas Center, 505 Barton Springs Road, 1st Floor, Development Assistance Center
Walk-in hours 9a-12p M-F
Office: 512.974.2202  Cell: 512.567.0106 (personal, for meeting day & after hours emergency use only)

 
 
 

From: William Burkhardt
Sent: Monday, April 02, 2018 10:40 AM
To: Heldenfels, Leane
Subject: Kleeman letter
 
Hi Leane –
I’m told Robert Kleeman has a letter from Life Austin Church authorizing him to speak regarding our
 New Business item A0-2, and I’d like it in the backup for the item should objections be raised by any
 Board member – could you make contact with him and be sure it’s included, please?
Thank you!
William
 
 

http://www.developmentatx.com/




From:

Subject: RE: 4/9 Board of Adjustment late back up
Date: Monday, April 09, 2018 2:58:20 PM

i am going to postponed zenna for 2 more months cause we haven't been able to clear austin
 energy

Thank you 
Hector Avila 

Sent from my Sprint Samsung Galaxy S7 edge.

-------- Original message --------
From: "Heldenfels, Leane" <Leane.Heldenfels@austintexas.gov>
Date: 4/9/18 2:54 PM (GMT-06:00)

Cc: "Ramirez, Diana" <Diana.Ramirez@austintexas.gov>
Subject: RE: 4/9 Board of Adjustment late back up

Greetings 4/9 Board of Adjustment applicants –

We’ll only have paper copy of late back up today and will then upload late back up to Board
 website tomorrow by 3pm for your reference.

We will have paper copy of everything received for the Board and will have extra paper copies
 for applicants (look at sign in book at entrance).

The paper receipt by the Board does meet the hearing requirement –but sorry you won’t be
 able to see your late back up received on your case until you arrive today. Please do look at
 the items for your case as we’ve received several pieces.

Take care –

O01/26



 

Leane Heldenfels

Planner Senior – Board of Adjustment Liaison

City of Austin Development Services Department

One Texas Center, 505 Barton Springs Road, 1st Floor, Development Assistance Center

Walk-in hours 9a-12p M-F

Office: 512.974.2202  Cell: 512.567.0106 (personal, for meeting day & after hours emergency use only)

email_logo_new_green-01

 

 

 

From: Heldenfels, Leane 
Sent: Thursday, April 05, 2018 2:13 PM

 
 
 
 
Subject: FW: 3/12 Board of Adjustment agenda, back up

 

Greetings 4/9 Board of Adjustment Applicants:

 

Please see attached meeting agenda and print out a copy to bring to the meeting if you’d like
 to have a paper copy there - we will not have extra paper copies at the meeting. 

 

Note that the Board is starting their meeting at 4:30pm this month to cover the new
 business items.  That will mean that they may not start on hearing cases until after 5:30
 if they are still discussing, taking action on the new business items. 

 

O01/27

http://www.developmentatx.com/


I just don’t know for sure what time they will commence with the remainder on their
 agenda, so if you are requesting an additional postponement I would  come at 4:30 in
 case they call postponements first/out of order and act on them first, but also realize that
 they may run past 5:30 on new business before they take up the rest of their agenda  and
 may not start new cases until 6pm or even later.  But, they won’t start any cases any
 earlier than 5:30, but if they start later could be that we also end the meeting later than
 usual so postponed cases may be heard later than usual.  This agenda case order was
 established by the Board and they only hear items out of order under special
 circumstances.  Apologies that a more certain time of your case being heard is not
 known this month.

If you would like to request to have your case postponed or withdrawn from the Board’s 4/9
 agenda and you don’t see that request noted on this posted version of the agenda please reply
 to just me (not to all) by 10 am Monday and advise in writing/email.  \

Otherwise, you can attend the beginning of the hearing portion of the meeting (potentially
 4:30 or possibly as close to 5:30 as they can achieve) and request postponement or withdraw
 of your case to the Board in person.

I will announce any known requests for postponement or withdraw at the beginning of the
 hearing, again as close to 5:30 as possible, and then these requests are voted on by the Board
 at that time.  Note if this is a 2nd request for postponement you should plan to be present at
 the hearing as the Board may want to hear from you about the circumstances surrounding the
 need for additional postponement and may not agree to postpone your case any further.

The agenda and case back up are now posted online at the Board’s website:

http://www.austintexas.gov/cityclerk/boards_commissions/meetings/15_1.htm

(If this link doesn’t work go to austinexas.gov, click on government tab near top of page, click
 on Boards and Commissions small tab near top of page, highlight Board of Adjustment and
 click view website, open agenda folder to left of page, see the January 8 meeting materials).

Please go to the Board’s website and take a look at the back up material posted there. 

If you see anything you’ve submitted that is either missing or not legible please bring 14 sets
 of that info to Monday’s hearing – but no need to bring copies of items that are clearly
 displayed in the back up unless you’d like them to have a full color paper copy that you didn’t
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 have us slip into the paper packet. 

 

You can also see the packet page numbers that we’ve added to the evidence so you can know
 what page numbers the Board members may refer to during the hearing, feel free to print out
 all of your numbered case evidence so you have those page numbers, too.

 

Also, remember to go back to this link after 3pm on Monday to see any late back up that has
 been received on your case.  This late back up will normally consist of replies received from
 our public notice mailing and other correspondence received on your case.  Print out a copy of
 the late back up info for your reference and bring it to the hearing in the event that the Board
 has questions about any of the responses received.

 

Please bring a copy of all of the evidence you’d like to present on a usb flash drive to the
 hearing and the AV staff person can help you project it and run thru the info as you speak on
 your case.  The AV staff prefer that you label your flash drive w/ your agenda number and
 give the drive to them ahead of your case being called so they can make sure it’s able to be
 projected correctly when your case is called.

 

If you add any new/revised information to your presentation that is not in the packet, email
 me with a pdf of that new/revised information on Tuesday after the hearing.

 

We can validate your parking stub from the garage below City Hall, so remember to bring it
 up with you.  The garage entrance is off of Guadalupe. 

 

We will issue decision sheets from the meeting on our website page for Public Search of case
 and permit info 2 weeks after the hearing, so this month that will be by 4/23.  Here’s a link to
 the page where we’ll file them:

 

https://www.austintexas.gov/devreview/a_queryfolder_permits.jsp

 

(If this link doesn’t work go to austintexas.gov, click on development tab near top of page,
 then click on Search)

 

Once at this page you can input your case number or address, then click submit.  Open the BA
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 case and scroll down to attachments and see the final ds (decision sheet) there.  You can print
 it out for use in a resubmittal for a permit, site plan or subdivision or email it to your code
 officer for any pending violation.  We will not send out a copy of the decision sheet.

 

If your case is denied or if you don’t agree with any part of the Board’s decision (for
 example, a condition imposed on a granted case) you have until end of day Thursday 4/19
 to request a reconsideration and provide new or clarified evidence to show how you feel the
 Board erred in its decision.  Cost for sending out re-notification of a reconsidered case is $249
 – check made out to the City of Austin that will need to be dropped to my mailbox by close
 of lobby (4:45p) same day, Th 4/19). 

 

If your case is postponed to the 5/14 hearing you’ll have until end of day Monday 4/30  to
 send me an email with a pdf of any revised, additional evidence that we’ll add to that
 meeting’s advance packet along with all the evidence that was provided in the 4/9 packet and
 late back up. 

 

I look forward to seeing you all on Monday – reply just to me, not to all, to advise if you
 have questions, concerns.

 

Leane Heldenfels

Board of Adjustment Liaison

City of Austin Development Services Department

One Texas Center, 1st Floor, Development Assistance Center

505 Barton Springs Road

Office: 512-974-2202

Logo_DSD Email Signature wTag

 

Follow us on Facebook, Twitter & Instagram @DevelopmentATX

We want to hear from you! Please take a few minutes to complete our online customer survey.

Nos gustaría escuchar de usted. Por favor, tome un momento para completar nuestra encuesta.
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From:

Cc:
Subject: RE: Request for Postponement - Item O-3 - C15-2018-0004 - 4303 Victory Drive
Date: Friday, April 06, 2018 3:06:57 PM

Mark,

To answer your question, yes, we have requested a postponement of the hearing. Thank you for
 being on board with continuing our conversations.

Best,
Micah

Micah J. King
Attorney
Direct:  512.370.3468

From:
Sent: Friday, April 06, 2018 3:02 PM
To:
Cc: 
Subject: Re: Request for Postponement - Item O-3 - C15-2018-0004 - 4303 Victory Drive

Thanks everyone. Just to be clear Micah, have you requested another postponement for
 Monday’s hearing? If so, I won’t bother on showing up but if you haven’t requested another
 postponement then I need to make arrangements so I can be there at 4:30PM. 

I would be on board for another postponement as there are still unresolved issues. 

Thanks,

Mark

On Fri, Apr 6, 2018 at 2:44 PM King, Micah <  wrote:

Mark and Blythe,

Here is my understanding about the atypical timing of Monday’s meeting. The Board is starting
 their meeting at 4:30pm this month to cover the new business items (that does not include our
 case).  That will mean that they may not start on hearing cases until after 5:30 if they are still
 discussing and taking action on the new business items. However, they may call postponements
 out of order, meaning perhaps as early as 4:30, but they won’t start any cases earlier that 5:30,
 though it could be later and may run long. Leane, please correct me if I got any of that wrong, and
 thank you for noting our request for a postponement to continue working with the neighbors.

Micah

Micah J. King
Attorney
Direct:  512.370.3468



 

From:  
Sent: Friday, April 06, 2018 2:28 PM
To: Heldenfels, Leane
Cc: 

Subject: Re: Request for Postponement - Item O-3 - C15-2018-0004 - 4303 Victory Drive
 
Ah! Apologies. I didn’t realize the meeting was starting early this time. Leane, why is that?
 CodeNext?
 
Sent from my iPhone

On Apr 6, 2018, at 2:26 PM, Heldenfels, Leane <Leane.Heldenfels@austintexas.gov>
 wrote:

We will begin at 4:30, I’m not sure if the Chair will hear postponements then or after
 new business (which might be 5:30 or 6).
 
Did you want to oppose a future postponement or make sure another
 postponement occurred?  Or just speak to the item in general?
 
Leane
 
From: 
Sent: Friday, April 06, 2018 12:38 PM
To: Heldenfels, Leane
Cc: 
Subject: Re: Request for Postponement - Item O-3 - C15-2018-0004 - 4303 Victory
 Drive
 
Hello Leane,
 
What time will this hearing take place on Monday, 04/09/2018?
 
Thanks,
 
Mark Totsch
 
On Mon, Mar 12, 2018 at 10:03 AM, Heldenfels, Leane
 <Leane.Heldenfels@austintexas.gov> wrote:
No need to appear, since the applicant concurs the item won’t be heard. 
I think this may be the last postponement they grant prior to a hearing needing to
 occur and then the board could postpone after they conduct the hearing if they
 need more information, time to decide.
Thanks for reaching out and for advising that you are in agreement with the
 postponement to 4/9.
 
Take care –

https://maps.google.com/?q=4303+Victory+Drive&entry=gmail&source=g
mailto:Leane.Heldenfels@austintexas.gov
mailto:Leane.Heldenfels@austintexas.gov


 
Leane Heldenfels

Planner Senior – Board of Adjustment Liaison
City of Austin Development Services Department
One Texas Center, 505 Barton Springs Road, 1st Floor, Development Assistance Center
Walk-in hours 9a-12p M-F
Office: 512.974.2202  Cell: 512.567.0106 (personal, for meeting day & after hours emergency use
 only)
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From: 
Sent: Monday, March 12, 2018 10:00 AM
To: 
Cc: 
 
Subject: Re: Request for Postponement - Item O-3 - C15-2018-0004 - 4303 Victory
 Drive
 
Hello Leane,
 
I would also like to request a postponement for this afternoons meeting.  Do I
 need to show up in case the Board of Adjustments dismiss' the postponement?
 
Thanks,
 
Mark Totsch
 
 
 
On Fri, Mar 9, 2018 at 4:20 PM, King, Micah
 > wrote:
Leane,
 
On behalf of the applicant, we are requesting a postponement of Item O-3 on
 Monday’s Board of Adjustment agenda, and ask that it be rescheduled to April
 9.
We are continuing to work with the neighbors in the vicinity of the subject
 property to address any concerns and we need additional time to complete
 those discussions.  I am copying our nearest neighbors, Blythe and Mark
 Totsch, Mary Lovell, and Richard Llewellyn.
The first postponement was at the request of Austin Energy and a neighbor. The
 second, most recent postponement was a joint request.
Please let me know if you have any questions or need any additional
 information from us. Thank you.
Micah   
Micah J. King
Attorney
 
HUSCH BLACKWELL LLP
111 Congress Avenue, Suite 1400
Austin, TX 78701-4093
Direct:  512.370.3468
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tel:(512)%20370-3468
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From:
To: Heldenfels, Leane
Cc:
Subject: Re: Orig pdf of 6705 Pixie Cove case info
Date: Thursday, March 01, 2018 12:28:04 PM

Leanne,

There are some last minute amendments that are needed to this application. I need to postpone
 the case one time to the April 9 agenda.

Please confirm. 

Kind Regards,
DC

Sent from a mobile device. There will be typos. 

On Feb 27, 2018, at 4:47 PM, Heldenfels, Leane <Leane.Heldenfels@austintexas.gov> wrote:

Sounds good – thanks
 
Leane
 

From:  
Sent: Tuesday, February 27, 2018 4:40 PM
To: Heldenfels, Leane
Cc: 
Subject: Re: Orig pdf of 6705 Pixie Cove case info
 
Leanne,
 
Kasey can scan PDF’s to you tomorrow morning if that’s ok?

Kind Regards,
DC
 
Sent from a mobile device. There will be typos. 

On Feb 27, 2018, at 4:05 PM, Heldenfels, Leane <Leane.Heldenfels@austintexas.gov>
 wrote:

Hi David – I just have a paper copy of the application, can you reply and
 attach your pdf version of everything.  The electronic packet board
 members prefer original pdfs to the ones I can make via our copies – say
 the origs have better resolution, etc.
 
Thanks –

mailto:Leane.Heldenfels@austintexas.gov
mailto:Leane.Heldenfels@austintexas.gov
mailto:Leane.Heldenfels@austintexas.gov


 
 
Leane Heldenfels

Planner Senior – Board of Adjustment Liaison
City of Austin Development Services Department
One Texas Center, 505 Barton Springs Road, 1st Floor, Development
 Assistance Center
Walk-in hours 9a-12p M-F
Office: 512.974.2202  Cell: 512.567.0106 (personal, for meeting day & after hours
 emergency use only)
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Crestview Neighborhood Association |  info@crestviewna.org |  P. O. Box 9505, Austin, TX 78766

4/4/2018

attn: The City of Austin Board of Adjustment 

Sean Little attended the Crestview Neighborhood Association meeting on 
February 12th. He presented his carport plans and proposal to those in attendance. 
He was invited to return the following week to the officers board meeting. He 
answered the questions of the 9 board members present and a vote was taken. 
By unanimous agreement the board voted in favor of the requested front setback 
variance and in favor of his carport design and attempt to obtain a permit to 
construct his proposed plan and to not oppose the variance requested for the front 
setback. Sean Little provided documentation of 23 surrounding neighbors that 
agreed that he should be able to build his proposed carport in front of his existing 
garage. For the record no one that Sean spoke with was opposed to his carport 
proposal.

The CNA understands that Sean Little intends to build a very good quality and 
architecturally appealing carport that will match the front elevation of his existing 
1955 built home at 1500 Princeton Ave.   

Sincerely, 

Mike Lavigne
President
Crestview Neighborhood Association
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